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expedite the appeals process” in a manner that would “strike an equitable balance among
accommodating the interests of the institutions the Federal Reserve supervises in a
substantive review of material supervisory determinations, the institutions’ interest in
achieving a swift resolution of any material supervisory determination in dispute, and the
interests of both an appealing institution and the Federal Reserve in the efficient use of
limited resources.” Similarly, we welcome the proposed amendments to the Federal
Reserve’s Ombudsman Policy.

The proposed amendments are also particularly timely. Both the Federal Reserve’s
appeals process and its Ombudsman Policy were established over two decades ago and have
not been reassessed since. Furthermore, since the financial crisis, the scope of regulation and
supervision has expanded exponentially — thus providing more actions that may warrant an
appeal — and the implications of adverse supervisory actions, including ratings downgrades,
have grown more severe. Thus, the availability of a substantive appeals process for
institutions to obtain an independent review of significant supervisory matters is more
important than ever before.

As a first principle, we very much agree with the Board’s view that concerns about
supervisory determinations should first be raised by institutions during the course of an
inspection or examination. This kind of robust supervisory dialogue can serve as an
appropriate forum to address concerns without firms having to resort to the formal appeals
process. Thus, we also suggest it be strengthened in conjunction with the proposed
amendments to the Federal Reserve’s formal appeals process.

As The Clearing House noted in its comment letter in response to the Federal
Reserve’s proposed LFI Rating Framework, it is important that firms have meaningful
opportunities to engage with Federal Reserve staff—both on-site examiners and Federal
Reserve Board subject-matter experts—on a regular basis and throughout the supervisory
cycle. As The Clearing House suggested in that comment letter, the Federal Reserve should
institute a process to provide institutions with regular interim updates by on-site examiners
and Federal Reserve Board subject-matter experts during the course of examinations. Such
updates would allow firms to clarify factual misunderstandings and remediate issues in real
time, as opposed to deferring all findings to the end of the examination cycle. For example,
one possible approach may be for the Federal Reserve to require that the senior supervisory
officer (“SSO”) for each firm provide a draft of the ratings determination to the firm a
reasonable period of time (for example, four weeks) before the ratings letter is formally
issued. The draft would be provided with the understanding that the firm would be permitted
to correct any factual misstatements, to respond to any proposed adverse findings, and to
request that the SSO reconsider any specific component ratings before the letter and ratings
are formally issued.’

In its comment letter, The Clearing House also recommended that the Federal Reserve provide additional
procedural safeguards prior to a rating downgrade that would result in the loss of “well managed” status in
light of the impact the loss of this status would have on a firm’s operations and ability to pursue its
strategic objectives. Under such a review process, before a downgrade that would result in loss of “well
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Below, we make specific recommendations for changes to the proposal that would
further the Federal Reserve’s goals of providing a more transparent, efficient, and
independent review process for material supervisory determinations that institutions will use
in practice in appropriate circumstances.”

L Institutions Should be Able to Appeal MRAs/MRIAs through the
Internal Appeals Process.

Section 309 of the Riegle Community Development and Regulatory Improvement
Act of 1994 requires the Board (as well as the other Federal banking agencies) to establish an
independent, intra-agency appellate process that is available to institutions to seek review of
“material supervisory determinations.” The relevant statute provides that the term “material
supervisory determinations” “includes determinations relating to— (i) examination ratings;
(i1) the adequacy of loan loss reserve provisions; and (iii) loan classifications on loans that
are significant to an institution.® In implementing its internal appeals process in 1995, the
Board provided that the term “includes, but is not limited to, material determinations relating
to examination or inspection composite ratings, the adequacy of loan loss reserves and

significant loan classifications.””’

However, the Federal Reserve does not explicitly provide that “matters requiring
attention,” or MRAS, and “Matters Requiring Immediate Attention,” or “MRIAs,” are
appealable under its internal appeals process.

managed” status, the firm should be given notice and an explanation of the reasons for the potential
downgrade, and the firm should have an opportunity to correct any factual misstatements and respond to
any proposed adverse findings. As part of this review process, firms should have the opportunity to meet
with the leadership and senior staff of the Federal Reserve’s Division of Supervision and Regulation and
Legal Division. Only after such a review is completed and the Federal Reserve has determined that loss of
“well managed” status is warranted should the downgrade be finalized.

Nothing herein should be construed as conflicting with The Clearing House’s position that CAMELS and
other supervisory ratings are subject to judicial review, as set forth in The Clearing House’s amicus brief in
connection with Builders Bank v. FDIC. In that brief, we expressed no opinion as to whether an institution
must exhaust its options under the relevant agency’s intra-agency appeals process prior to seeking such
judicial review.

> 12U.8.C. 4806 et. seq.

12 USC 4806(f)(1). The statute provides that the term does not include a determination . . . to appoint a
conservator or receiver for an insured depository institution . . . or a decision to take [an enforcement
action].”

7 60 Fed. Reg. 16470, 16473 (March 30, 1995) (emphasis added). The Federal Reserve further provided that
“[t]he term does not include any supervisory determination for which an independent right of appeal exists.
Such actions include prompt corrective action directives issued pursuant to section 38 of the Federal
Deposit Insurance Act, as amended (the FDI Act), actions to impose administrative enforcement actions
under the FDI Act and the Bank Holding Company Act of 1956, as amended (the BHC Act), capital
directives, and orders issued pursuant to applications under the BHC Act.”
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Publishing decisions, in redacted form, would serve the important goal of providing
institutions with greater transparency regarding the standards and analyses that the Board
employs in considering appeals.

However, the Federal Reserve should recognize that public disclosure would likely
act as a significant disincentive for any institution to move past the first stage of review in
the appeals process. This deterrent effect would thwart the purposes of the Riegle
Community Development and Regulatory Improvement Act of 1994 and the Board’s appeals
process implemented thereunder to provide institutions with the ability to contest material
supervisory findings — not only in theory, but in practice. Thus, the Board should confirm
that any information that could potentially reveal the identity of the appealing institution
would be redacted from the published decision. This practice also would be consistent with
the protections from disclosure afforded by the Freedom of Information Act, under which
information “contained in or related to examination, operating, or condition reports”
prepared by an agency are exempt from disclosure.'’

IVv. An Institution’s Management Should be Responsible for Authorizing an
Appeal.

The Federal Reserve’s current appeals guidelines require any appeal to be approved by
the institution’s board of directors, and the proposal would not alter this requirement.
However, this decision is more appropriately made by the institution’s senior management,
such as its CEQO. Indeed, as the Board acknowledged in its proposed Guidance on
Supervisory Expectations for Boards of Directors,'® there is a crucial distinction between the
board’s duty of oversight and management’s responsibility for the operations of the banking
organization. In addition, the Board acknowledged the importance of eliminating
unnecessary regulatory requirements for board approval, action or review so that the board
can focus on oversight of the execution of the company’s strategy and its other principal
responsibilities. The decision to pursue an appeal falls within management’s role to conduct
the day-to-day operations of the institution, and it would be appropriate for Management to
keep the board apprised of any such decision, consistent with the board’s oversight role."

V. Recommendations Regarding the First and Second Review Panels

The proposal would allow an institution to meet with the review panels and present
oral evidence only if the panel, in its discretion, decides to hold such a meeting. In addition,

7 5U.8.C. § 552(b)(8).

Federal Reserve System, Proposed Guidance on Supervisory Expectations for Boards of Directors, 82 Fed.
Reg. 37219 (Aug. 9, 2017).

As The Clearing House noted in its comment letter responding to the Federal Reserve’s Proposed Guidance
on Supervisory Expectations for Boards of Directors, the Federal Reserve should broadly recognize that a
board may delegate its functions to a board committee in the appropriate exercise of the board’s oversight
duties.









